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rehearing of the above-entitled action. 

The facts are fairly and completely stated in 
the opinion. For convenience in considering this 
petition the opinion is hereunto annexed as 
"Exhibit A." 



There was just one question of law presented 
on this appeal, and that may be briefly stated as 
follows: 

"Where the plaintiff in a divorce action 
has abandoned his case and left the state, 
and the defendant wife proceeds to trial on 
her cross-complaint for a divorce, what bur-
den of proof does law and equity place upon 
her as a cross-complainant to establish 
plaintiff's residence 7" 

Appellant contended that the allegations of 
residence contained in plaintiff's verified com-
plaint are all that the law requires to establish 
his residence under such circumstances, and that 
the trial court acquires jurisdiction by the plead-
ings to proceed and render relief on the merits. 

The rehearing is requested for the reasons: 

1. This Honorable Court has inadvertently 
overlooked the only two adjudicated cases on 
the precise point, cited in appellant's brief, 
wherein Illinois and Texas have ruled that under 
such circumstances residence is established by 
the allegations in the verified complaint, and the 
trial court on the pleadings acquires jurisdiction 
to proceed to trial and render judgment on the 
merits under the rule of equity that the court 
having acquired jurisdiction by such pleadings 
vvill retain it until all of the equities have been 
decided on their merits. 
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2. r.rhis Honorable Court has inadvertently 

ruled directly contrary to its previous decision 

of Merritt vs. Merritt, 40 Nev. 385, cited in 

appellant's brief. In the instant opinion it holds 

that the determination of the trial court on the 

facts produced to establish residence so as to 

confer jurisdiction are not subject to review and 

are binding on the appellate court. We contend, 

as heretofore stated, that because of the equities 

favoring the cross-complainant, no facts on the 

residence of the plaintiff should be considered 

other than the allegations contained in his veri-

fied complaint. If, however, it is held that such 

other facts are essential and should be consid-

ered, then in the Merritt case the exact opposite 

of the present ruling was established as the law 

of this state. 

In the Merritt case, the trial judge, as here, 

held that he was without jurisdiction because he 

was not satisfied with the testimony of the plain-

tiff as to the bona fides of her residence. True, 

the court there was also, ·considering the prop-

osition of the defendant being "found" within 

the jurisdiction, thus eliminating the necessity 

of plaintiff residing in Nevada for any specific 

time. But in such cases the Court had already 

held that even though no specific time was re-

quired of a plaintiff he must nevertheless allege 

and prove an actual and bona fide residence, even 



4 

where defendant was found within the county 
(Tiedemann vs. Tiedemann, 36 Nev. 501, Aspin-
wall vs. Aspinwall, 40 Nev. 55). So the question 
of the bona fides of plaintiff's residence was 
squarely before both the trial and appellate court 
in the Merritt case. 

This Court, on appeal m the Merritt case, 
reviewed the facts on the bona fides of plaintiff's 
residence, and reversed the ruling of the trial 
court. Justice Coleman of the present Bench 
concurred in that opinion. 

We think the law established by the present 
opinion may be properly summarized as follows: 

''Where a husband establishes a six-weeks 
residence in Nevada, and institutes an action 
for a divorce against his nonresident wife, 
and she, pursuant to process duly and regu-
larly served upon her, answers and files a 
cross-complaint in such action, seeking af-
firmative relief by way of a divorce for her-
self, and the plaintiff husband then abandons 
the action and leaves the state, and the case 
goes to trial upon the best evidence obtain-
able produced by the defendant wife in sup-
port of her cross-complaint, the trial court 
is without jurisdiction to grant her affirma-
tive relief unless she can satisfy the trial 
judge by proof, separate and apart from 
the allegations on residence contained in the 
husband's verified complaint, both that the 
plaintiff husband was physically present the 
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requisite time to establish residence, and 
that he had during the same time a domi-
ciliary intent; and the ruling of the trial 
judge on such residence is conclusive and 
binding on the Supreme Court.'' 

If this Honorable Court after due deliberation 
intends that to be the law for Nevada, we, of 
course, will accept it gracefully, but not until 
we have very earnestly and conscientiously en-
deavored to point out in this petition that in our 
opinion such should not be the law, and is not 
recognized as the law in any other jurisdiction 
in any adjudication on the subject that we know 
of. 

The opmwn, by implication at least, allows a 
plaintiff husband to have complete control of 
the divorce proceeding, and, we respectfully sug-
gest, the Court has inadvertently overlooked, or 
failed to consider, . the la!Y set out in appellant's 
brief, dealing with cross-complaints, and the 
well-established rules of equity relating to the 
same. 

The law is not unyielding, nor it is so bound 
by technicalities that it will permit an obvious 
wrong to exist without an appropriate remedy. 
It recognizes that where a plaintiff seeks a 
divorce he must satisfy the trial court both of 
his physical presence and his domiciliary intent. 
It is within his power to do so, and the burdens 
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to be met are proper. We cannot, however, 
bring ourselves to the belief that the law ever 
placed the same burden upon a defendant seek-
ing relief by way of a cross-complaint. We do 
not feel that the law should say: "Even though 
the plaintiff has stated on oath in his verified 
complaint both physical presence and intent, and 
has abandoned the case, nevertheless you must 
produce convincing proof on his intent, even 
though in the nature of things it is not available 
to you and is a matter peculiarly within his own 
knowledge and under his own control.'' 

It will not do to say that this is a matter for 
the Legislature. The Legislature has already 
acted. By Sec. 8608, N. C. L. 1929, it is pro-
vided: 

"Whenever the defendant seeks affirma-
tive relief against any party to the action, 
relating to or depending upon the contract 
or transaction upon which the action is 
brought, or affecting the property to which 
the action relates, he may, in addition to his 
answer, file at the same time, or by per-
mission of the court subsequently, a cross-
complaint. The cross-complaint must be 
served upon the parties affected thereby, and 
such parties may demur or answer thereto 
as to the original complaint. If any of the 
parties affected by the cross-complaint have 
not appeared in the action, a summons upon 
the cross-complaint must be issued and 
served upon them in the same manner as 
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upon the commencement of an original ac-
tion.'' 

After providing by statute for relief by way 
of cross-complaint, Sec. 8793, N. C. L. 1929, 
further provides: 

''An action may be dismissed, or a judg-
ment of nonsuit entered, in the following 
cases: 

"1. By the ·plaintiff himself at any time 
before trial, upon the payment of costs, if 
a counter-claim has not been made or af-
firmative relief sought by the cross-com-
plaint or answer of the defendant.'' 

It would seem clear from these statutory pro-
ceedings that it was the legislative intent that 
where a cross-complaint is interposed the plain-
tiff shall not control the litigation, and that the 
cross-complaint is to be heard and determined 
on the merits. Appellant therefore contends 
that in the case at bar when the cross-complaint 
was served and filed the -trial court had juris-
diction to hear and determine the entire con-
troversy on the merits, and that the ;;erified 
complaint alone was sufficient to establish all 
elements of residence. 

The equities in favor of a cross-complainant 
demand such a rule of law where the plaintiff 
has abandoned his case and fled, if she is to 
receive fair and impartial justice. It will not 
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do to say that this would open the door to fraud, 
and a plaintiff would file suit ·without the requi-
site residence, and by pre-arrangement allow 
the defendant to take a decree on a cross-com-
plaint. The law is just as able to prevent such 
a fraud as it is to do so in any other case, in-
cluding false testimony establishing a plaintiff's 
residence. The plaintiff would subject himself 
to the criminal penalties of perjury; the mem-
bers of the Bar would not sanction such a prac-
tice; and the trial courts would carefully scruti-
nize all such cases for fraudulent collusion 
between the parties. It would be no more, if as 
much, subject to abuse than any other phase 
of the divorce law. 

There is no particular reason why we should 
not admit frankly that all divorce legislation in 
Nevada in recent years has been for the express 
purpose of making it a liberal state in the grant-
ing of divorces. We but delude ourselves if we 
do not concede that by such legislation we have 
invited divorce seekers to our courts. This is 
a commonly known and universally acknowledged 
fact. 

Why, therefore, should our Court of last resort 
lay down a rule of evidence for proof of resi-
dence on the part of a cross-complainant in a 
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divorce action that is more strict than the one 
accepted in jurisdictions which make no pretense 
at having liberal divorce laws ~ Appellant does 
not ask that this Court match legislative liber-
ality with judicial liberality. She does ask, how-
ever, that this Court not go out of its way in a 
state with liberal divorce laws to place upon her 
an onerous burden of proof which is not required 
in other jurisdictions whose decision law is en-
titled to respect. 

The Court in its opinion does not even men-
tion or comment upon the case cited by appel-
lant in her opening brief of 

Stewart vs. Stewart, 231 Ill. App. 159. 

Yet that case deals with the function of a 
cross-complaint in a divorce action, and explains 
the equitable rule that applies to it, whereby the 
court acquiring jurisdiction by the pleadings 
should render judgment on the merits. Appel.: 
lant asks the indulgence of this Court in again 
calling this decision and its exposition of the 
law here involved to its attention. The Court 
of Appeals of Illinois is entitled to our respect-
ful consideration. By a coincidence, appellant 
is a resident of Illinois. We might apply the 
Golden Rule and extend to her the same law that 
her state extends to cross-complainants m 
divorce actions. In that case there was no proof 



10 

at all offered on residence, and yet the court 
held the allegations of residence, in themselves, 
in the verified complaint were sufficient to confer 
jurisdiction on the court to render relief to the 
cross-complainant. 

This Court does not mention nor consider the 
case cited in appellant's opening brief of 

Griffin vs. Griffin (Tex.), 56 S. W. (2nd), 
946. 

The Texas court deserves our attention. In that 
case the only proof required of the cross-com-
plainant on residence was the allegations of resi-
dence contained in the verified complaint. 

The equitable rule that where a cross-com-
plaint is filed the court thereupon acquires juris-
diction to hear and determine the entire contro-
versy on the merits and should do so, is estab-
lished by the cases cited in appellant's opening 
brief and quoted from at length. 

Appellant feels that the vital error m the 
opinion is the holding that it was within the 
discretion of the trial court to determine whether 

. the bona fides of plaintiff's residence has been 
proved so as to acquire jurisdiction. 

That rule is correct as applied to proof offered 
by a plaintiff. But under the authorities here-
inabove called to the attention of the Court, that 
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is not the rule as applied to a cross-complainant. 
When a cross-complaint is :filed, under our sta-
tutes and the decision law, the plaintiff cannot 
control the litigation; the purpose of the cross-
complaint cannot be defeated by imposing a bur-
den of proof impossible of being met by the 
cross-complainant; and the jurisdiction of the 
Court to hear and determine is established by 
the allegations of the pleadings, and not by any 
reqwired independent proof on the part of the 
cross-complainant. 

In every adjudicated case that appellant has 
found-and many are cited in her opening brief 
-where the plaintiff husband has sought to 
defeat a defendant wife on her cross-complaint 
by abandoning or dismissing his action the courts 
have uniformly awarded affirmative relief to the 
wife and censured the husband for his inequitable 
conduct. 

Respondent has not been able to. cite a single 
case in point contrary to the Illinois and Texas 
decisions. 

The present decision stands alone in allowing 
the husband to profit by his own wrong. He has 
been permitted to trifle and experiment with the 
courts of this state, and to have the outcome 
exactly as he willed it, and that too at a time 
while he was actually in contempt of court for his 
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failure and refusal to pay ordered allowances. 

The decision admits: 

1. That the verified complaint offered and 
admitted in evidence to prove both plaintiff's 
physical presence and domiciliary intent was 
"competent for the purpose for which it was 
offered.'' 

2. That "under the circumstances it appears 
to have been the best evidence that defendant 
could obtain as to that phase of the case." 

3. That "it is not suggested how she could 
have produced better evidence of plaintiff's resi-
dence in view of his whereabouts being unknown 
at the time of the trial.'' 

In State ex rel. Howe vs. Moran, 37 Nev. 404, 
this Court held that where a plaintiff husbana 
abandoned his case and left the jurisdiction, the 
defendant wife could proceed on her cross-com-
plaint, prove his residence, and secure affirmative 
relief. Yet the present decision holds that the 
very best proof that the wife can offer under 
the identical circumstances is not sufficient for 
that purpose. 

The decision states: 
''Counsel stresses the action of the plaintiff 

as reprehensible and deserving of the condemna-
tion of this Court. We agree, but are not able 
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on that account to usurp the province of the 
trial court and enter a divorce for the defend-
ant.'' 

It gives one pause when a court of justice 
admits an injustice, and states that it cannot 
remedy it. 

· Twice in that same paragraph the Court speaks 
of granting a divorce to the defendant and its 
inability to do so. That was not the main point 
of the appeal at all, and was only incidentally 
involved. Appellant did ask this Court to enter 
such judgment, but only to avoid requiring her 
to proceed further in the trial court, and just 
as a short-cut. Appellant appreciates that if 
this Court rules in her favor on the law ap-
plicable to residence in this appeal, the case can 
be sent back for further proceedings in the trial 
court. 

As appellant understands the ruling of the 
trial court, it simply held that it was without 
jurisdiction because the element of intent on the 
part of the plaintiff had not been proved, and 
that the verified complaint was not competent 
for that purpose. That is what the trial judge 
meant when he said, in speaking of plaintiff's 
intent, that he did not think that the verified 
complaint ''strengthens the position of the de-
fendant one iota.'' The remarks of the trial 
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judge show throughout that he was keenly aware 
of the injustice being done this appellant, and 
anxious to pass on the equities involved on the 
merits if he could see his way clear to· take 
jurisdiction. The Illinois case and the Texas 
case were not called to his attention, as counsel 
for appellant had not found them at that time. 
This Court has now held that the verified com-
plaint was competent for the purpose of estab- . 
lishing jurisdiction. If it would simply follow 
this up by holding in accordance with the Illinois 
and Texas decisions-the only two on the pre-
cise point,-with none contra, that this was all 
the proof required, and either enter judgment 
itself or remand the action for further proceed-
ings, we are satisfied that full and complete 
justice would result. Our reading of the decision 
of the trial judge and understanding of his 
attitude, was that he was anxious to decide the 
matter on the merits, if the law would permit 
him to assume jurisdiction. The trial court 
never passed upon the merits of appellant's 
cause of action for a divorce. He simply ruled 
on the point of jurisdiction. If he had jurisdic-
tion on the residential facts, further proceedings 
are in order as to the merits. 

This Court seems to hold in the present opinion 
that the judgment of the trial court on the 
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question of residence 1s conclusive, stating, m 
this connection : 

"That ·was addressed to the discretion and 
judgment of the court below and its 
action is binding on us.'' 

Does the instant holding intend to overrule the 
decision of this Court in Merritt vs. Merritt, 40 
Nev. 385~ 

In Merritt vs. Merritt, in which Justice Cole-
man of the present Bench concurred, the exact 
question before this Court was whether the trial 
judge had erred in holding that he was without 
jttrisdiction based on the testimony of the plain-
tiff as to her r·esidence. 

It must here be noted that the appellate court 
would have more reason to uphold the trial court 
on a ruling with relation to the plaintiff's testi-
mony as to her residence as a plaintiff, than 
where the same was sought to be established 
by a cross-complainant. In that case the plain-
tiff was seeking the relief and meeting the bur-
den of proof placed upon a plaintiff to establish 
both elements of residence. Not only that, but 
from her personal appearance, actions, and de-
meanor the trial court was also passing upon 
her credibility. 

The finding of the trial court there (p. 387) 
was that: 
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''The proof submitted is not sufficient to 
give the court jurisdiction m said cause.'' 

The contention of amici curiae representing 
the trial court there was, p. 387 : 

''This finding can be reversed only if this 
court concludes from an inspection of the 
testimony taken that all of the elements of 
jurisdiction were in fact sufficiently proved 
by the plaintiff and her witnesses. Bona 
fide residence is essential, in addition to 
bodily presence within the county, which 
bona fide residence is just as essential where 
the length of residence, as in this case, is 
not important, as where the length of resi-
dence is important. If the evidence fails 
to disclose that the plaintiff was a bona fide 
resident, it would follow that one essential 
is missing, and that the lower court was 
therefore justified in its finding." 

The appellant there contended, p. 386: 

"Ordinarily an appellate court will not 
disturb, but will adopt, the findings of the 
trial court where there is a conflict of the 
evidence. The rule is otherwise, however, 
where there is a substantial failure of the 
evidence to support the findings.'' 

This Honorable Court did not there, as here, 
consider the judgment of the trial court con-
clusive or binding, b~d reversed the ntling on 
the express holding that the proof offered ·was 
sttfficient to and did establish residence. 
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On that point the instant opuuon states: 

''Defendant contends that the evidence 1s 
conclusive and asks us to reverse the case, 
and, as the evidence is undisputed, to direct 
the trial court to enter judgment of divorce 
for defendant on her cross-complaint. We 
are not of this opinion, and think that under 
the circumstances of this case it is not our 
province to say that the evidence is sufficient 
to grant defendant a divorce on her cross-
complaint. That was addressed to the dis-
cretion and judgment of the court below and 
its action is binding on us." 

And yet, in the Merritt case, on the same 
point, this Court said, p. 393: 

"Our inclination is rather to affirm our 
former judgment without extended com-
ment; but we deem it not inadvisable here 
to refer to the evidence as presented in this 
case as to the bona fide residence of appel-
lant." 

This Honorable Court then proceeded to re-
view the proof on residence, and after so doing 
expressly ruled on its weight and sufficiency as 
follows (Italics ours), p. 394: 

''So far as the showing made in the court 
below was concerned, the facts disclosed 
were sufficient, in our judgment, to warrant 
the court in assuming jurisdiction and ren-
dering the decree prayed for. Both parties 
were before the court. Service of summons 
was made within the county. The facts pre-
sented in the court below, as disclosed by the 
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record, sustained the allegations in the com-
plaint of appellant, and it is MW judgment 
that the court shMtld have assumed juris-
diction and should have rendered the decree 
of div orce." 

Cases which set forth the facts in detail are 
valuable as precedents. The Merritt case sets 
forth the facts which this Court held were suf-
fi cient to establish plaintiff's residence. We set 
t"hem forth so they can be compared at a glance 
with the facts on residence set forth in the in-
stant opinion. They were as follows, p. 393 : 

"In testifying as a witness in her own 
behalf at the original hearing, the record 
discloses the following : 

'' 'Q. You may state your name. A. 
Evelyn Woods Merritt. Q. Where do you 
reside, Mrs. Merritt1 A. Reno, Nevada. 

Q. Whereabouts in Reno~ 
Riverside Hotel.' 

A. At the 

"By the testimony of H. H . Clark it was 
disclosed that appellant had been a resident 
of that establishment since January 16, 1916, 
and continuously thereafter to and includ-
ing the date of the trial in the court below. 

''On the hearing in the lower court and 
after the' suggestion of the trial court to 
the effect that he had very serious doubts 
as to the jurisdiction of the court in the 
matter, the appellant was again interrogated, 
and testified: 

'' 'Have you any other home, or claim 
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any other home or residence than m the 
City of Reno1 A. No.'" 

"Following this, the court interrogated 
as follows: 

'' 'Do you own any property in Reno~ 
A. No. Q. In the State of Nevada 1 A. 
No. Q. Have you any business or profes-
sion or anything that engages your atten-
tion here at the present time or since you 
have been here1 A. No; I simply live 
here.''' 

''On being further interrogated by her 
attorney she testified: 

'' 'Q. Just one question: Your income is 
derived from what source principally, Mrs. 
MerritU A. Several mortgages, and some 
bonds. Q. And some stocks? A. Bonds. 
Q. And when you have been in New York 
and other sections of the country, where 
have you lived, at hotels, or have you had 
a home 1 A. I have lived at hotels always.' " 

That was all the evidence on residence there 
was in the Merritt case. She never even testi-
fied as to her intent. The complaint of the plain-
tiff in that case did not, as here, allege all of 
the elements of a bona fide residence. It simply 
stated that "Plaintiff resides in the City of 
Reno, County of Washoe, State of Nevada." 

How much stronger the evidence on residence 
is in the case at bar! And particularly, when 
we consider the difficulties of its production by 
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a cross-complainant, and the equities m her 
favor by reason of the plaintiff's flight. 

In the instant opinion, after conceding that 
the cross-complainant had produced the best 
evidence obtainable, the only thing this Court 
points to as tending to sustain the :finding of the 
trial judge was the flight of the plaintiff, saying 
m this connection : 

"It is insisted also that his action gives 
defendant's evidence greater probative force. 
We think, on the contrary, that such action 
furnished the trial court with reason for 
attaching less weight to the allegation of 
residence contained in the verified com-
plaint.'' 

Does this intend to mean that all a plaintiff 
has to do to defeat a cross-complainant wife is 
to flee, and the court from this negative .conduct 
will hold that he did not have a bona :fide resi-
dence as sworn to in his verified complaint~ It 
is respectfully submitted that flight in itself is 
not necessarily inconsistent with a bona :fide 
residence. There is no slwwing of any lack of 
intent to return and resume the residence. 

The Court here could well follow its language 
in the Merritt case, when it said, p. 395 : 

''There was nothing disclosed by the tes-
timony of the appellant, neither was there 
anything indicated by her acts or conduct, 
as we :find them, that would go to say that 
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her residence in the county was other than 
bona fide, and certainly nothing to justify 
an inference contra.'' 

Appellant cannot believe that this Court in-
tended to adopt a new and stricter rule on the 
proof of residence than heretofore has prevailed 
in this state, which, we submit, was strict enough, 
and moreover apply it to a cross-complainant, 
who has equities in her favor that the ordinary 
plaintiff does not have. And yet it has done 
that very thing if the present opinion is allowed 

to stand. It certainly is foursquare opposed to 
the established law as applied to residential 
proof under the Merritt decision. 

The decision states, with reference to the 
plaintiff's residence: 

"It is insisted also that his action gives 
defendant's evidence greater probative 
force." 

Counsel cannot recall ever writing or making 
any such assertion so far as plaintiff's residence 
is concerned. We have contended, and still con-
tend, that his conduct gives greater credence to 

defendant's cause of action for a divorce. We 
have consistently maintained that under the 
rules of equity the plaintiff should not be per-
mitted to repudiate his residence by word or 
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deed so as to defeat the defendant's case. We 
say, for this reason, that for the p~wpose of 
taking jurisdiction and awarding affirmative 
relief to the cross-complainant his residence 
should be taken as established by the allegations 
tn his verified complaint. And this regardless 
of what he might later do or say to repudiate 
or cast doubt on his own residence for the 
ulterior purpose of preventing the defendant 
·wife from securing affirmative relief. 

Counsel for appellant request a rehearing, 
aside from the merits of the case at bar, be-
cause of the importance of this decision to the 
legal profession in Nevada. 

We all know that people come to Nevada from 
all parts of the United States and obtain di-
vorces. 

It is a matter of common occurrence, where a 
husband has filed suit for a divorce, for Eastern 
law firms of high standing to write Nevada 
counsel and ask what the position of the defend-
ant wife will be if she submits to the jurisdiction 
of the Nevada courts and contests the action. 

Heretofore we have always advised such out-
side counsel that a married woman need not 
hesitate to contest such a case and seek affirma-
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tive relief for herself; that where such affirma-
tive relief is sought, the husband cannot dismiss 
or control the litigation; that if he abandons the 
action she can still proceed to a decision on the 
merits; that she will receive as fair, if not 
fairer, consideration from the Nevada courts as 
those of any other state; and that the law on 
divorce is not essentially different so far as its 
application is concerned than in other states, the 
main difference being only in the shorter period 
of residence required. 

If the present opinion becomes the law, this 
advice certainly will have to be changed. To be 
fair, we shall have to advise outside counsel that 
Nevada is more strict in its requirement of proof 
of residence by a cross-complainant when the 
plaintiff abandons an action he has started than 
the other states; that Nevada refuses to follow 
Illinois and Texas in the only two adjudicated 
cases on the identical 'subject, which hold that 
under such circumstances the verified complaint 
and cross-complaint in themselves confer the 
jurisdiction to try and determine the case on the 
merits; that a plaintiff husband can control the 
litigation, experiment with the Nevada courts, 
and if the trend does not suit him, defeat the 
defendant wife and prevent her securing relief 
by abandoning the case and leaving the juris-
diction; and that for those reasons a married 
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woman must submit to the jurisdiction of the 
Nevada courts at her peril, because if things go 
against her, she will have to accept it, but if 
they go in her favor she can be defeated by the 
flight of the plaintiff husband; and that the Mer-
ritt decision is no longer followed, the Supreme 
Court refusing to review proof on residence. 

It will not do to say that the plaintiff's de-
position can be taken on the point of residence 
as soon as he :files. Many a husband only wants 
to know whether he is going to get by without 
a contest. At the :first sign of a contest he flees. 
Heretofore, we have been able to make him 
stand his ground by :filing a cross-complaint, 
under the belief that even though he flees, the 
wife can still have her relief. The present deci-
sion wipes out all of this protect~on to a cross-
complainant wife. 

It is submitted that this Honorable Court 
inadvertently failed to consider the only adjudi-
cated cases directly in point, those of Illinois 
and Texas, holding the allegations of residence 
in the verified complaint to be sufficient proof 
of residence so as to take jurisdiction and award 
affirmative relief to a cross-complainant where 
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the plaintiff has abandoned the case he insti-
tuted and has fled; that this Honorable Court 
inadvertently failed to consider the rules of 
equity as applied to cross-complainants under 
the circumstances of this case; that this Honor-
able Court in holding that the ruling of the trial 
judge on the proof of residence to establish 
jurisdiction was binding and not subject to re-
view, has inadvertently decided contrary to its 
opinion in the Merritt case, which has been the 
law of this state since 1917; and that this Honor-
able Court has inadvertently failed to note that 
the trial court never did pass on the merits of 
cross-complainant's proof in support of her 
cause of action for a divorce, but simply ruled 
that he was without jurisdiction of the case 
because of the proof on residence only, for which 
reason, if it be held that the proof on residence 
was sufficient, further ,proceedings are in order 
on the merits of cross-complainant's case. 

A rehearing was granted by this Court in the 
Merritt case, and, we submit, a rehearing is 
equal,ly warranted here. 

For the reasons stated, we respectfully urge 
and move this Honorable Court to grant a re-
hearing in this case, to the end that the matters 
mentioned may receive the further consideration 
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of the Justices. W e feel that the magnitude 
of the opinion, and its ultimate consequences 
and importance to the profession in this state, 
fully warrant the granting of the same. 

Respectfully submitted, 

L. D. SuMMERFIELD, 

R. E. BuRN s, 

Attorneys for Appellant. 
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EXHIBIT A 

IN THE SUPREME COURT OF THE 
STATE OF NEVADA 

HARRY H. HUN NEWELL, 
Respondent, 

vs. No. 3035 

HELEN C. HuNNEWELL, 
Appellant. 

HARLAN L. HEWARD, 
Attorney for Respondent. 

R. E. BuRNS and 
L. 1;:>. SuMMERFIELD, 

Attorneys for Appellant. 

OPINION 

By the Court, DucKER, J. 

This is an action for divorce instituted by the 
husband on the ground of extreme cruelty. In 
the complaint, which was filed on March 1, 1932, 
it was alleged that "he is, and for more than six 
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weeks immediately preceding the commencement 
of this action, has been an actual and bona fide 
resident of the State of Nevada, and actually 
domiciled therein during all of said period of 
time.'' The wife, a resident of the County of 
Cook, State of Illinois, answered. In her answer 
she admitted the plaintiff's residence as alleged. 
By her cross-complaint she averred such resi-
dence on the part of the plaintiff and prayed 
for separate maintenance on the ground of ex-
treme cruelty and adultery. Plaintiff duly filed 
his reply thereto. Thereafter on May 6, 1932, 
the trial court heard defendant's motion for 
allowances and entered an order requiring plain-
tiff to pay defendant's traveling expenses to 
attend the trial of the case, expense money, ali-
mony pendente lite and a preliminary counsel 
fee. The plaintiff was present when the order 
was entered and had testified at the hearing. 
On May 14, 1932, a written order was made and 
filed in which plaintiff was directed to comply 
therewith on or before May 15, 1932. He left 
the State of Nevada several days afterwards 
and has never complied with the order. 

On June 7, 1932, the defendant filed an amend-
ed answer and cross-complaint praying for a 
divorce on the ground of adultery, and for a divi-
sion of property. The plaintiff's reply to the 
same verified by his attorney was duly filed. 
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The case came on for trial on July 11, 1933. 
The plaintiff was not present. His attorney 
stated he did not know where he was and was 
unable to present any proof. Defendant pro-
ceeded to her proof in support of her amended 
answer and cross-complaint. Plaintiff's counsel 
offered no evidence in rebuttal and moved the 
court for judgment dismissing the cross-com-
plaint of the defendant on the ground that the 
jurisdictional facts had not been proved as to 
the residence of plaintiff. 

Judgment was entered dismissing the action 
on the ground urged by counsel. From the judg-
ment and order of the court denying the motion 
for a new trial this appeal was taken by defend-
ant. We will continue to refer to the parties as 
plaintiff and defendant. 

The action of the trial court in holding that 
it had no jurisdiction of the cause and dismiss-
ing the same is assigned as error. It is insisted 
by def:mdant that the evidence of the plaintiff's 
residence was sufficient to give the trial court 
jurisdiction. 

\V e will review the evidence on this phase of 
the case. Gordon Burrow, a clerk at the River-
side Hotel in Reno, Washoe County, Nevada, 
testified that plaintiff registered at that hotel on 
January 18, 1932, and remained there continually 
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until March 1, 1932; that he saw the plaintiff 
in Reno every day during that period. He made 
the statement to the witness that he was putting 
in his time for a divorce; that he was establish-
ing a residence here and understood that he would 
have to have a residence witness and asked Burrow 
if he would be his witness when the case came up. 
He would come up and report and laugh and 
go off. He stated on <;>r about the 18th of Jan-
uary, 1932, that he was establishing a residence 
here. He just made the general statement that 
he was here for a divorce; that he was making 
his residence here. The following took place 
between the trial court and the witness: 

"THE CouRT: Q. When, Mr. Burrow, 
did you have the first conversation with him 1 

A. On January 18, 1932. 
Q. Now, was that the date he made the 

remark that you have testified to-that he 
was here putting in his time to get a divorce 7 

A . I do not know whether it was that 
day or the next day. I can recall the inci-
dent very clearly as in January, because 
he had on white shoes. 

Q. Do you remember what his statement 
was~ 

A. Well, that he was here to establish a 
residence and that he was going to get a 
divorce. 

Q. Was that all ~ 
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A. Yes, and then a little later he said 
something about-well, that he would have 
to have a witness, and that would I be a 
witness. 

Q. Was that all he said about his pur-
pose in coming here or establishing his resi-
dence here, or anything of that sort? 

A. Yes, I think so.'' 

J. C. Allard, Deputy Assessor of Washoe 
County, Nevada, was a witness for defendant 
and testified in substance as follows: 

"That on April 5, 1932, he issued a Nevada 
Automobile license to the plaintiff for the fee 
of $16.50 and that at the same time the plaintiff 
paid a personal property tax of $107.23, and a 
poll tax of $3.00. The automobile license was 
not a visitor's permit, but the regular license 
for Nevada residents." 

Richard Wharton was also a witness for de-
fendant. Concerning plaintiff's residence m 
Nevada he testified in substance as follows: 
That he was in Reno, Nevada, with the plaintiff 
in the latter part of May, 1932, and while driv-
ing plaintiff and a companion back from Reno 
to Pasadena he heard plaintiff say to his com-
panion that when he got back to Pasadena he 
would not need the witness any longer because 
''he thought he liked Reno and he was coming 
down here to make his home here.'' H e said it 



32 

was a small town and he would not have to use 
his car so much-he could walk wherever he 
wanted to go. When they arrived in Pasadena 
from Reno plaintiff told the witness that he was 
going back to Nevada and that he would no 
longer need his services. Counsel for defendant 
asked the witness this question: "What did Mr. 
Hunnewell say in Pasadena at that time about 
the state of Nevada, if anything ~ " The witness 
answered : "He was coming down here (Reno) 
to live and he would not need me any longer." 

The following testimony given by plaintiff on 
the hearing of the notice for allowances was 
admitted in evidence: 

"Q. Where have you been residing in 
Washoe County, Nevada~ 

A. At the Riverside Hotel. 

Q. During all the time ~ 

A. In Reno all the time.'' 
* * * • • 

'' Q. Have you had a bank account m 
Reno since you have been here~ 

A. I did. 

Q. What bank~ 

A. The Riverside Bank. 

Q. For how long a period of time~ 

A. Since I have been here-since Jan-
uary 18th. '' 
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Plaintiff's verified complaint was introduced 
in evidence by defendant. As previously stated 
it was alleged therein: "That the plaintiff is 
and for a period of more than six weeks imme-
diately preceding the commencement of this 
action has been an actual and bona :fide resident 
of the State of Nevada, and actually domiciled 
therein during all of said period.'' 

The foregoing is all the evidence there is in 
the record bearing on the question of plaintiff's 
residence. 

Plaintiff concedes that the evidence sufficiently 
proves the physical presence of the plaintiff 
within this state for the required period, to-wit, 
six weeks, before the suit was brought. He in-
sists, however, that it does not prove that plain-
tiff intended to make Nevada his home, which 
must be a concomitant, of physical presence to 

·establish the bona fide residence required by the 
statute. The trial court was of the same opinion, 
as appears from his written decision, which 
appears in the record. 

It was stated by counsel for defendant on the 
oral argument in this court, that the trial court 
declined to consider the verified complaint intro-
duced by defendant as evidence of plaintiff's 
intent to make Nevada his home. A careful 
reading of the written decision of the trial court 
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does not justify that assertion. The court said 

in this regard : 

"I do not think that in view of the fact 
that the verified complaint alleges on the 
contrary that his bona fide residence was in 
·washoe County, Nevada, that it strengthens 
the position of the defendant one iota.'' 

That is far from saying that it was not con-

sidered. Evidently the trial court attached no 

weight to it as tending to prove intent, and no 

weight to the other evidence introduced as evi-

dentiary of that element of residence, for it was 

said in the course of the decision: "The evi-

dence goes only to the physical presence.'' * * * 
''So, under the circumstances here, until the 

supreme court acts in this matter and decides 

that the physical presence is all that is required 

for the statutory period of time to give the 

court jurisdiction to grant the defendant affirma-

tive relief, the court cannot entertain the cross ... 

complaint in this case." But in fairness to the 

trial court we cannot say that consideration of 

the evidence >vas refused. 

The evidence was competent for the purpose 

for which it was offered. 22 C. J. 975, and cases 

cited in note 60. 

Under the circumstances it appears to have 

been the best evidence that defendant could ob-
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tain as to that phase of the case. It is not sug-
gested how she could have produced better 
evidence of plaintiff's residence in view of his 
whereabouts being unknown at the time of the 
trial. Of course, if plaintiff had offered such 
proof it would have been objectionable. In such 
a case his testimony as to his intent would have 
been the best evidence. But in this situation the 
evidence produced appears to be the next best 
evidence obtainable and it was admitted with-
out objection. 

Defendant contends that the evidence 1s con-
clusive and asks us to reverse the case, and as 
the eviden~e is undisputed, to direct the trial 
court to enter judgment of divorce for defend-
ant on her cross-complaint. We are not of this 
opinion, and think that under the circumstances 
of this case it is not our province to say that 
the evidence is sufficient to grant defendant a 
divorce on her cross-complaint. That was ad-
dressed to the discretion and judgment of the 
court below and its action is binding on us. This 
is particularly true in a divorce case where the 
court represents the interest which the state has 
in such an action. 

Counsel stresses the action of the plaintiff as 
reprehensible and deserving of the condemnation 
of this court. We agree, but are not able on that 
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account to usurp the province of the trial court 
and order a divorce for the defendant. 

It is insisted also that his action gives de-
fendant's evidence greater probative force. We 
think, on the contrary, that such action furnished 
the trial court with reason for attaching less 
weight to the allegation of residence contained 
in the verified complaint. 

The judgment and order appealed from should 
be affirmed. 

It is so ordered. 

·we concur: 

SANDERS, c. J. 
CoLEMAN, J. 

DucKER, J. 
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